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journatists may fom a first 
impression rrf law firms From 

material that's not under their 
control. Large companies are 

regularly told that they can't 

alfow the publk to Fr8~tIy edit 
b &ntents. While Peliegrini 

concedes that firms could 
dekta wtfiworabie text, he 

my brtr ths best bet. 
- James Erik &el$ 
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Data Discovery Department? / 
Both law firms and their corporate clients are staffing up. I 
By Arl Kaplan 

With the buzz surrounding electronic data 
discovery only continuing to grow louder, law 
firms and their corporate clients are being con- 
fronted with an important operational decision 
-and there may be some tension. More corpo- 
rate counsel are starting to take control of the 
e-discovery process, a11 while more law firms are 
continuing to staff up in this area. Consider that 
in the first Law Firm Inc. COO survey, top exec- 
utives at the Am Law 200 reported that a direc- 
tor of litigation support was the position most 
commonly added to the executive ranks within 
the last 12 months. 

This shift in who's managing discovery is 
now impacting the law firm business model 
concerning litigation preparation. From tempo- 
rary hires for document review, to managing 
data processing, law firms have always played 
an integral +ole in this process. "The individual 
law firms around the U.S. are beginning to 
acqulre their own comfort level for e-discovery, 
but are then working out compromks with 
clients that balance the ability that corporations 
have in-house," says Thomas Allman, senior 
counsel at Mayer, Brown, Rowe & Maw in 
Chicago and former general counsel for BASF 
corp. 
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It's an important balance because there's 
a lot of money on the table. In 2005, some 
$1.3 bill~on was spent on e-d~scovery, and 
the market was expected to grow by 37 per- 
cent to $1 8 billion m 2006, according to 
the most recent Socha-Gelbmann Electron- 
ic Discovery Survey Report. It's precisely 
such expenditures that are a significant mo- 
t i ,eg$&gtor  for the internal admin~stra- 
rion afthe process. 

"The minute you need data more than 
once, it becomes cost-prohibitive to have 
anyo* Isat the company manage it," says 
Lama &%be, senior corporate counsel and 
an e-dkwery specialist at Pfizer. " [Discov- 
ery] lsnot paper anymore and ~f you are not 
ih ~hafgc: of mission critical systems, you 

* a ~ a b t t u p . "  
I&&&- these reasons that Pfizer manages 

the ~cdect ion and processing of docu- 
1het3t5, as well as the initla1 review for 
$&p&veness and pnvllege. The compa- 
9% outside counsel then renews the subset 
@% wpondve, non-privileged material for 

~4 to the opposing party. Pfizer 
s all of the logistical production 

in-house 
T~x's precisely the approach that ap- 

-%$.to be taklng hold in much of corpo- 
rase America. "Since the l~tigant knows his 
data ktter, having created and stored ~ t ,  he 
is rn the kst position to oversee the 'first 
cull,"'say?j James Wright, director of e - d ~ -  
covery for Halliburton Energy Services 
Gmp in Houston. Wnght is a co-founder 
of The Gor-porate E-Discovery Forum, 
wh~ch was created in May of 2006. Execu- 
tives from the 85 member companies use 
the confidential forum to discuss strategies 

and ernergmg issues ~nvolvlng e-discovery. 
Companies such as Halliburton are 

streamhing the management of informa- 
tlon across multiple matters to save costs on 
duplicative or extraneous legal renew They 
are also plannlng or actively working on the 
development of enterprise records 
management systems to facilitate the 
e-di~overy process 

So what does this mean for law firms? 
After all, contract attorneys can pronde a 
significant revenue stream. Last fall, The 

I Amencan Lawyer reported that in a survey 
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Though we earn less 
billable hours on 
an e-discovery 

project, we establish 
greater rapport 
with a client. 

- Robert Brownstone, 
Fenwick ti? West 

of the 200 largest law firms, nearly one- 
third (31 percent), billed out their contract 
attorneys at more than a 200 percent 
markup ("Temporary Solution," f i e  Arner- 
lcan Lawyer, Sept 2006) To ~llustrate, the 
author provlded an example that at an av- 
erage markup of 100 percent, 100 tempo- 
rary lawyers hued for four months could 
generate a profit of some $5 m~llion. 

While law firms are doing less of the data 
maintenance m some cases, they are still an 
essential part of the equation. "We see 
corporate management of electronic dis- 
covery as a good development because 
when companies undertake to manage e- 
d~scovery, we can review their procedures 
in lit~gation, and our defensive job is easier," 

says Adam Landa, co-chair of the national 
e-retention and litigat~on preparedness 
practice group at Greenberg Traurig. He 
also proposes that companies consider the 
use of outside lawyers for the national co- 
ordination of discovery responses because 
the representations to the court about a 
company's systems and data must remain 
consistent across everyjurisdiction. 

From a big picture perspective, Barry 
Murphy, a senlor analyst for Boston-based 
Forrester Research says busmesses recog- 
nize that a law firm has to be a partner and 
strategic adnsor m htigation, but they are 
trylng to build control "Fixed prices and 
b~dding are gainlng momentum," he says. 
Corporations wll start to look at bids on e- 
d~scovery projects with more of an eye to- 
ward cost containment, requiring firms, es- 
pecially those with experience in electronic 
data management, to move toward a fured 
pnce model, adds Murphy 

Hanng the expertise m-house to address 
cost containment and related issues is one 
area that 1s already starting to pay off. "We 
are seeing renewed interest by our clients 
m seeking our advice on the law and on the 
technology to make sure that they have a 
handle on the~r retention protocols and 
pol~cies," says Robert Brownstone, law and 
technology director for Mountain View, 
Calif.-based Fenwick & West. He says that 
h s  firm ~nvested more than $1 mllion to 

.strengthen its e-discovery expertise and 
technology over five years, and has p t e d  
seven-figure revenues from its electronic in- 
format~on management group in each of the 
past two years. 

Building on its success, his group is pro- 
vld~ng a full range of services, mcluding ad- 
vising on overall document management 
approaches, computer forensics, mforma- 
tlon-secunty policies, and best practices in 
handling metadata. Brownstone notes that 
the great e-discovery/retention conundrum 
1s that savlng too much can Lead to unnec- 
essary costs and nsks, but saving too little 
may not be enough to satbfypur statutory 
and lit~gat~on-hold requirements. 

Of course, there are some wh;o relmab 

on the sidelines. Despite the fact that a 
number of large companies have taken the 
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CC Law firms . .. are working out 
tions, in contrast to focusing solely on law - ,  

compromises with clients that balance the firms." says Courtney  arto on, vice prendent 
of industry relations for LexisNexis Applied 

abilitv that corporations have in-house. 39 Discovery in Washington, D.C. - - 
Thomas Allman, Mayer Brown 

process in-house, midsize and small com- 
panies have not done so to the same degree 
because the computer tools and develop- 
ment of expertise are costly "We don't think 
we should try to control it in-house because 
we don't have the horsepower and expertise 
to supervise the consultants," says W David 
Romoser, the general counsel of A. 0. 
Smith Corporation, a ~ilwaukee-based 
manufacturer of water heaters. 

In the end, because both law finns and 
corpar@kons are now potential sources of 
new business, vendors are targeting them 
equally. "We are taking more of a holistic 
approach to working with our clients, 
working with both law firms and corpora- 

Even when a corporation owns the e- 
discovery process and technology, there is 
still an important business opportunity 
"Though we earn less billable hours on an 
e-discovery project, we establish a greater 
rapport with a client," says Brownstone. 
This relationship is based on truly under- 
standing a company's electronic inforrna- 
tion systems and often results in repeat en- 
gagements for full-semce firms, he adds. 
Clients are increasingly looking to their 
lawyers to help select the proper vendor 
and technology, as well as to handle more 
complex litigatibn. Of the insourcing trend, 
Mayer, Brown$ Allman says, "the pie is ever 
expanding, so n&ing is lost." wi 

' 

Ari Kaplan IS afreelancer writer based in 
NmJersey. E-mail: ari@arihap+m.net 
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